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INTRODUCTION

Vincenzo Ferrone, Director of Studies of the Turin Humanities 
Programme, 1st cycle
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Criminal Legal Order (18th century), Vanessa Massuchetto 	

A Project of Political and Economic Reform of the Polish-
Lithuanian Commonwealth Developed between 1763 and 1768 by 
M. Mniszech and E. Bertrand, Radoslaw Szymanski

Since 2013, Fondazione 1563 has been supporting research and advanced 
training in the �eld of Humanities through investigation programs, 
scholarships for postdoctoral researchers, fellowships to visiting scholars, 
and has furthermore been funding specialistic seminars and summer schools.

In continuity with these objectives, in 2020, Fondazione 1563 launched 
the Turin Humanities Programme (THP), a research and higher education 
program devoted to global history, with a cycle of studies focused on the 
legacy of the Enlightenment and the rights of man in a global perspective, 
which started in September 2021.

Since the start of the program, a Summer School was included in the THP 
programming. It was scheduled in September 2022, at the end of the �rst year 
of research conducted by the THP fellows Graham Clure, Ariane Fichtl, Brynne 
Mc Bryde and Tom Pye, who worked closely with four Italian scholars: Valentina 
Altopiedi, Guglielmo Gabbiadini, Giuseppe Grieco and Alessandro Maurini. 

The Summer School was organized to provide them with the opportunity 
to share the �rst outcomes of their research projects with a wider audience 
of senior and junior scholars, but also to launch a wide-ranging re�ection 
on the importance that historical investigation plays in understanding the 
present.

The Summer School Enlightenment legacy: the rights of man in a global 
perspective represented a signi�cant challenge: both in terms of logistical 
organization, with the long-awaited return, after two years of pandemic, to 
activities carried out in person, and in terms of scienti�c ambitions, given the 
interdisciplinary variety of projects presented by the participants. 

I think that the result of the Summer School is very positive, considering the 
dynamic intellectual ongoing debate between scholars and which certainly 
allows the research to progress on the discussed topics. 

INTRODUCTION
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empiricism as reworked by John Locke. All these cultural 
movements had clearly set the agenda for the rede�nition 
of the very foundations of all branches of knowledge, and 
of the tree of knowledge itself: something that was felt to be 
absolutely necessary if the experimental scienti�c method was 
to be extended to the nascent sciences of man, which were 
the other, great original legacy of the Enlightenment. 

The need for a new empiricism and a new humanism 
was expressed also by other thinkers, such as, in Italy, 
Giovambattista Vico, with his Scienza nuova, Hume in 
Scotland and then Herder in Germany. However, we now 
know that it was the epistemological revolution represented 
by the EncyclopØdie that gave it great impetus and a common 
voice. That monumental enterprise, which was, in Robert 
Darnton�s words, �the supreme text of the Enlightenment�, 
brought about a major anthropological shift, which in turn 
dramatically changed the course of western culture. It did this 
by placing at the centre of the new tree of knowledge man 
as an autonomous, �nite cultural agent, capable of acting as 
�the minister and interpreter of nature� through his intellectual 
faculties, memory and imagination, as well as reason, which 
were now placed all on the same gnoseological level. This 
epistemological revolution was carried out by critiquing and 
going beyond mechanicism, which was now no longer seen 
as the most successful method of representation when it 
came to nature and science. It exposed the inadequacy of an 
abstract, purely logical and mathematical kind of discourse 
for the construction of the new sciences of man and other 
living beings. Above all, this new epistemology challenged 
the primacy of abstract rationalism and of pure logic in all 
cognitive processes, taking issue with the cultural stance 
or esprit de systŁme that dominated the major seventeeth-
century philosophical works, such as Spinoza�s Ethica more 
geometrico demonstrata. 

The actual foundations of what Diderot called, with polemical 
intent, the new �experimental philosophy� were laid by 
Rousseau�s Discours, and even more so by Diderot�s own 
PensØes sur l�interprØtation de la nature, that veritable Novum 
Organum of Enlightenment science. These works brought 
about an entirely new concept of philosophy, which eschewed 
all metaphysics, and which the Enlightenment avant garde 
set against not only Scholastic thought, but also against the 
old �rational philosophy� of the academicians. It was only in 
this way that the Scienti�c Revolution could �nally be set on 
the right path: through the critique of the epistemological 
limitations of seventeenth-century rationalism and the logics 

of domination that beset that form of rationalism, science 
could �nally become an emancipatory tool at the service 
of humanity, a methodology capable of bringing together 
scienti�c empiricism and the Enlightenment humanism of the 
moderns.

The rise, history and speci�cities of the language of the 
�rights of man�, indeed the de�nition itself, �rights of man�, 
which did not appear in Europe until the second half of the 
eighteenth century, would have been unthinkable without this 
epistemological revolution, which has been neglected for too 
long by Enlightenment scholars. The language of the rights of 
man was, as a matter of fact, an essential aspect and o�shoot 
of a radical anthropological transformation, which reviewed 
from a scienti�c point of view the characteristics of the human 
species, which Linnaeus had placed among the Primates, and 
indeed attempted to rewrite natural history entirely. The result 
of this anthropological revolution was the rise, in European 
Enlightenment circles, of the modern sciences of man and of 
a new humanism. 

This means that, before they could �invent� the rights of 
man, Enlightenment thinkers had �rst to �invent� our modern 
concept of man. This was a man (a human being) to be 
studied in all his components: from the mind-body nexus, to 
his individual autonomy as a cultural agent, to his belonging, 
as a species, at one and the same time to the world of nature 
and the history of mankind: a polysemic being, with multiple 
meanings (morale, politique and naturel), a living being of 
male and female gender, as was clearly described in the 
EncyclopØdie entry for Homme. 

I have traced elsewhere the main aspects of this major shift in 
our view of the language of rights compared with its genealogy 
as traditionally studied up to now. What came to light was 
the considerable distance of this new concept from the �rst 
isolated traces of the theme of subjective natural rights as an 
a priori moral idea in late-twelfth-century canon law; how it 
also di�ered from the sparse and controversial references 
to this subject in the Second Scholastic, and above all from 
the �modern natural right� found in Grotius and Pufendorf. 
Pufendorf�s version of this natural right (Le droit de la nature 
ou systŁme gØnØrale des principes les plus importants de la 
morale, de la jurisprudence et de la politique) and that of his 
followers were to hold sway for a long time in universities 
across Europe. This new and important metamorphosis 
of the natural right of the ancients was also in�uenced and 
legitimised by the Scienti�c Revolution of Galileo and Newton, 
and especially by the geometric-demonstrative method of the 
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Euclidean system, and aimed at the creation of major rational 
systems founded on principles and postulates. The most 
important among those principles was the Aristotelian idea of 
man as a social animal, as expounded in the Politics: a principle 
that had always foregrounded collective identities � the family 
and the di�erent communities � in human society, and 
which is found both among the Stoics and then in Thomistic 
communitarianism, and in the great sixteenth-century revival 
of Cicero and the Stoa, the latter being appealed to mostly in 
order to pave the way for modern social disciplining practices 
in an attempt to halt the tragic civil and religious con�icts that 
ravaged Europe in the sixteenth and seventeenth centuries. 

However, that very same community-focused sociability 
principle, which inevitably foregrounded duties over rights, 
also legitimised the rediscovery of the moral idea of subjective 
rights, those rights that had �rst arisen in canon law. These 
rights were now derived on a theoretical basis from duties, in 
a complex historical process that was �rst traced by Gerhard 
Oestreich and Knud Haakonssen, and then relaunched by 
those American philosophers and historians of politics who 
propound a communitarian theory of �duty-based rights�.

Pufendorf was de�nitely one of the greatest protagonists of 
this development, which he expounded admirably in his tract 
De o�cio hominis et civis iuxta legem naturalem, which was to 
become a Europe-wide best-seller. The idea that rights derived 
from duties, which reinforced the sociability principle and 
consequently the primacy of collective identities in social and 
political analyses, became especially widespread in Germany 
thanks to the work of Christian Wol� and in Scotland and 

England through that of Sir William Blackstone, �nally reaching 
France through the Physiocrats, whose original economic and 
social take on this subject took hold in the second half of the 
eighteenth century and came to inform the Thermidorians� 
1795 DØclaration des droits et des devoirs de l�homme et du 
citoyen.

However, the momentous early-modern shift from duties, 
as already celebrated in Cicero�s De O�ciis, to rights also 
happened through the emphasis on the primacy of the 
individual as he was in the state of nature, and the systematic 
critique of Grotius�s and Pufendorf�s theory of natural right. 
The latter, important pathway was the one chosen by 
numerous Enlightenment circles throughout Europe. Grotius�s 
idea of natural right was refuted in Italy, both in Naples, by 
Giovanbattista Vico, and in Milan, in Beccaria and Verri�s 
journal, Il Ca�Ł, while in France Voltaire, among others, saw 
in Pufendorf�s works �un esprit faux, obscur, confus, incertain�, 
and the worst legacy and �toutes les horreurs de la scolastique�. 

In the modern construction of individual identity this critique 
went far beyond the abstract, rational acknowledgement of 
Descartes�s cogito ergo sum, or of the philosophical primacy 
of the subject in the new contractualism of Hobbes or Locke. 
In Italy, Vico distanced himself from the sociability principle 
in his Lucretius-inspired account of the state of nature, and 
described early men as isolated beasts: primitive individuals 
endowed with natural rights that must be put into practice 
through the new conventional right that was emerging in 
the universal history of mankind. On the other hand, Hume, 
in his Treatise of Human Nature, called for a new �science of 
man� that should draw on scienti�c empiricism and on history 
viewed as an e�ective form of knowledge. However, it was 
Rousseau, with his Discourse on Inequality, who laid the actual 
foundations for a new anthropology capable of joining �rmly 
together the language of rights with experimental philosophy 
and the new humanism of the moderns, as outlined by Diderot 
in the EncyclopØdie entry on HumanitØ. 

Rousseau achieved this by critiquing Linnaeus and Bu�on, 
through his research into medicine and physiology, and 
through his reading of travel literature. He attempted to trace 
the boundaries between the two di�erent kinds of primates, 
monkeys and men, and found that the humanity of man 
consisted �rst and foremost in his being an individual endowed 
with freedom rather than animal instinct. Thus, for the �rst time, 
with the acknowledgement of the individual�s fundamental 
natural right to freedom, the language of the rights of man had 
identi�ed the very essence of mankind and of the dignity of 
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man, his original and distinctive trait, the insuperable obstacle 
to any form of dominion and slavery, without which human 
beings were deprived of their humanity. 

The Enlightenment thinkers� modern construction of the identity 
of the subject as a concrete human person in relation to the 
rights and to the freedom-humanity nexus was not based solely 
on the, however fundamental, attempt to justify those rights with 
anthropological and historical reasons. Condorcet explains this 
quite clearly in his Esquisse d�un tableau historique des progrŁs 
de l�esprit humain, where he claims an important role for the 
struggle for religious freedom and libertas philosophandi in the 
defence of the individual and more generally in the process of 
emancipation and civilization across Europe. This struggle was 
carried forward by Enlightenment thinkers, who transformed the 
natural rights of medieval canon law and the iteration of those 
rights in Pufendorf�s work into �droits politiques�, as proudly 
described by Condorcet: those thinkers turned the language 
of rights into what we would now call a powerful �political 
formula�, which could be deployed in the struggle against the 
despotism, privileges and injustices of the Ancien rØgime. 

As we now know, eighteenth-century reforms in Italy were 
strongly in�uenced by the idea of a new universal morality 
founded on the rights of man, as outlined by Antonio Genovesi 
in his Diceosina o sia �loso�a del giusto e dell�onesto, as well 
as in Cesare Beccaria�s celebrated Dei delitti e delle pene, and 
in the work of Filangieri and Pagano. Beccaria�s short treatise 
enjoyed outstanding international success, changing the course 
of penal law and leading to the secularization and humanization 
of the very idea of justice in the western world: it led �nally to the 
separation of guilt and crime; openly denounced judicial torture 
and the violent arbitrariness of judges; in France, it contributed 
to amplifying the e�ect of Voltaire�s intervention in the a�aire 
Calas, which was followed by the a�aire Sirven, the a�aire 
Martin and Monbailli, the a�aire Lally-Tollendal. The language of 
rights even spilled over into novels, plays, paintings and music, 
in order to spread among the nascent public opinion the new 
humanitarian spirit and what Rousseau, in his Contrat social, 
called the new civil religion of the rights of man. In Germany, 
in the Spätaufklärung, the masonic lodges, and especially the 
Bavarian Illuminati, played a major role in popularizing this 
language, alongside the works of Lessing, Goethe, Herder 
and Schiller that spoke out against despotism and obstinately 
searched for the original traits of the Humanität of modern man. 

However, the most important milestone in the rise of the 
Enlightenment language of the rights of man as we know it 
today was, without a doubt, the Seven Years� War. 

Besides setting de�nitively in motion the modern colonialism 
and global imperialism of the western world, this �rst 
great world war was a crucial test of the nexus between 
the cultural revolution and the emancipatory project of 
reformation demanded by the politicised intellectuals of 
the Late Enlightenment. The language of the rights of man 
was forced to confront the issue of the slave trade, with the 
di�cult challenge that it posed to the universalization of rights. 
Similar challenges came from the new claims for communal 
rights, i.e. the rights of the new collective identities that were 
beginning to take centre stage: for instance, those nations that 
had acquired new strength through the revolutionary political 
principle of popular sovereignty against the divine right of 
kings; or the new nation-states as opposed to the old multi-
ethnicity continental empires. 

Overcoming an initially uncertain reaction to the issues 
of colonialism and slavery, after the Seven Years� War the 
universalistic turn of the idea of humanity developed by the 
European Late Enlightenment began rapidly to assert itself at a 
theoretical level, and then in political and cultural practice. In 
their writings, Diderot, Filangieri, Lessing, Condorcet, among 
others, fought strenuously against the slave trade in the name 
of the moral principle of the equality of rights for all individuals 
on earth, regardless of class, nationality, religion, gender or skin 
colour. Among the greatest Enlightenment thinkers, Genovesi 
and Herder in particular called for the establishment of a 
new universal morality founded on the tenet of the common 
identity of all mankind, on the acknowledgement of the 
fundamental dignity and humanity of man as a person and an 
individual regardless of physiognomy, racial or national origin, 
or the civilization stage reached in the history of the individual 
nations, regardless of hierarchies in the construction of the 
common humanity of the human species. The ethical tenet of 
the equality of rights was called upon to clarify the true meaning 
of the scienti�c research of Bu�on, Blumenbach, Cuvier, 
Camper and others into human physiology and the varieties 
of peoples on earth, keeping at arm�s length the early signs of 
that scienti�c racism that was coming to the fore especially 
in the Anglo-Saxon world, which was used to legitimise 
slavery, and which would become dominant in the following 
centuries. This principle of the universal equality of rights, as 
invoked by Raynal, Diderot and Filangieri in their indictment 
of slavery, thus became a powerful instrument and a precious 
political and moral legacy, which can still be applied to the 
defence of the freedom and life of individuals. This remains 
true notwithstanding the early, momentous betrayal of those 
principles in the undoubtedly racist American Constitution of 
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1787, which e�ectively denied Je�erson�s 1776 �Declaration� 
that all men are born free and equal, and the similar betrayal 
that we see in the racial struggles that were unleashed by the 
Haitian Revolution. 

A rather more complex and subtle threat to the principle 
of individual rights came from the assertion of the rights of 
communities and new collective identities.

We now know that the construction and defence of the 
modern concept of individual identity really was the primary 
and most successful challenge taken on by the cultural 
revolution of the Enlightenment in the western world. Nothing 
comparable in terms of achievement occurred anywhere in 
the world. Nevertheless, it is necessary to point out one thing: 
�rst, we need to consider very carefully the very modalities and 
themes of this cultural revolution and also the reasons why its 
construction of the individual became such a public opinion 
success through novels, scienti�c texts, and its cultural and 
artistic practices in general; we also need to bear in mind the 
sophisticated and theoretically rich formulation of the idea of 
the subject in the new universal moral philosophy. After we 
have considered all these things, we will realise that it is simply 
wrong to rehash the old accusation by the followers of Hegel 
and Marx, according to which the Enlightenment was at the 
origin of modern social atomism and of a pernicious liberal 
individualism. In fact, individualism as a political and ideological 
issue is entirely a nineteenth-century concept. 

In the eighteenth century, the sciences of man always saw the 
subject, the individual in the context of the history of nations; 
eighteenth-century thinkers thought of individuals constantly 
in relation with one another, and with the theme of the 
Other, within the context of the transformation undergone by 
collective identities such as homeland, nation, republics (res 
publicae), peoples, corporations. For instance, Enlightenment 
thinkers devoted constant attention to the issue of the new 
social ties that needed to be established in order to go beyond 
the hierarchical society of the Ancien rØgime, with its basis 
in corporate privileges and prescriptive inequality. In order to 
realise how much attention Enlightenment thinkers devoted 
to these issues, one need only consider the great projects for 
nationwide education formulated by Filangieri and Condorcet, 
or the masonic- and cosmopolitan-inspired calls by Lessing 
and Herder to �nally set underway a programme of �education 
in humanity�. 

From the start, Enlightenment thinkers were aware of the 
major political problem of how to reconcile the new rights 
of the individual with those of their communities. Rousseau 
placed this issue at the centre of his Social contract, where 
he wrote: 

Where shall we �nd a form of association which will defend 
and protect with the whole aggregate force the person and 
the property of each individual; and by which every person, 
while united with all, shall obey only himself, and remain as 
free as before the union? Such is the fundamental problem, of 
which the Social Contract gives the solution.1

In fact the various solutions that were put forward � from the 
�general will�, to democracy or republicanism � obviously failed 
to protect the rights of the individual, as became dramatically 
evident during the French Revolution. The third clause of the 
1789 DØclaration des droits de l�homme solemnly asserted: 

The principle of all sovereignty resides essentially in the Nation. 
No entity or individual may exercise any form of authority that 
does not expressly emanate from the Nation. 

This principle, arbitrarily interpreted, e�ectively paved the 
way for Jacobin populism and the Terror, which found 
no obstacles to their annihilation of the rights of man. The 
undisputed primacy of the Nation, the omnipotence of 
popular sovereignty and of collective identities over individual 

1	 An Inquiry into the Nature of the Social Contract, or Principles of Political 
Right, translated from the French of John James Rousseau (London, 1791), 
p. 205.
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ones de�nitively caused the rights of man to be pushed to one 
side. 

Nevertheless, the fundamental question of how to protect 
the rights of man as an individual remained at the core of the 
political thought of the Enlightenment throughout Europe 
even during the Revolution. Condorcet, Paine, W. Humboldt, 
Filangieri never gave up on the idea of the universal, inalienable 
and imprescriptible character of the rights of the individual, 
of their centrality in the project of emancipation that would 
lead to a modern society of citizens who are all free and equal 
before the law. 

We now know about these e�orts, which started with the 
debates following the American Revolution. The solutions 
that were put forward included entrusting the defence of the 
rights of man to solemn Declarations or to legislation. The 
preferred solution, however, was the full constitutionalization 
of these rights. The theoretical foundations of the new 
Enlightenment constitutionalism were already fully outlined 
in Filangieri�s monumental Science of Legislation, which was 
widely translated thanks to international masonic circles. 
Filangieri advocated a new juridical system based on the 
language of rights and the equality principle. This process 
was carried further by Francesco Mario Pagano, who, in 
the 1799 Neapolitan Constitution, openly took issue with 
the Thermidorian constitution of 1795, and came up with 
the idea of a Tribunal of Ephors, a valuable instrument for 
constitutional engineering, something like a modern high 
court of constitutional justice, especially devised to protect the 
rights of man as an individual from the legislative power and 
the omnipotence of the new popular sovereignty. 

Nevertheless, the Enlightenment type of constitutionalism 
came under attack and was soon superseded by the various 
nineteenth-century forms of constitutionalism. Even historians 
disregarded it. Of course, following Tsar Alexander the First�s 
Holy Alliance, the cosmopolitan language of the rights of 
man was faced with formidable, invincible adversaries, such 
as the legitimacy and nationality principles. Corporations, 
social classes, nations, peoples all appealed to the rights of 
the communities, and denied the universal character of the 
rights of the individual. The precarious balance between the 
individual and the community that the Enlightenment had 
sought to preserve in its constitutional project and all its works 
was set aside and neglected. 

In response to today�s wars, ethnic and religious cleansing, 
dictatorships and genocide, we rather tend to invoke the 

language of human rights, which has a more �moral�, and a 
generally anti-political and rhetorical character. It is a sort of 
ultimate American Utopia, which �ared up in the 1970s and 
was characterised by its polemical tone and distanced itself 
from European Enlightenment constitutionalism, with its open 
acknowledgement of the political and juridical nature of the 
defence of individual rights. In fact, even though the solution 
put forward by the Enlightenment, which advocated the full 
constitutionalization of rights, was itself largely utopian, the 
world of the Enlightenment and its legacy must be credited 
at the very least with being the �rst to �ag up the problem, 
and the importance of what was at stake, which once 
again con�rms the role of the Enlightenment as a veritable 
laboratory of modernity. How valuable that legacy still is today 
can be seen by the response of a neo-Enlightenment thinker 
such as Norberto Bobbio, in a 1999 interview with the German 
newspaper Die Zeit, to the request by China and India to rewrite 
the 1948 Declaration of Rights foregrounding �Asian values�, 
and, more in general, to any form of communitarianism that 
denied the existence of the rights of man as an individual:

I do not agree. Unlike the supporters of the community, I remain 
faithful to the idea of the primacy of the individual, since it is on this 
primacy that liberal democracy is founded. The only real element 
of progress this century, as far as I can see, is the widespread 
acknowledgement of the rights of man, and this refers to the 
rights of man as an individual, not to their rights as part of such or 
such community, but as citizens of such and such a state [�] We 
belong simultaneously to a number of very di�erent communities. 
Sometimes our religious and ethnic communities coincide, but 
often they don�t and we may belong to a religious community 
that does not correspond to the religion of one�s people, or vice 
versa. Which is why today the defence of the rights of peoples has 
become a prominent issue again. But is there really a �people� as 
such, whose existence comes before that of single individuals? A 
�people� is an abstract construct: only individuals have concrete 
existence2. 

There could be no better illustration of the importance of 
the problematic, but still powerfully relevant, legacy of the 
Enlightenment and its cultural revolution. 

2	  The interview was published in Italy by La Stampa, 30 December 1999. 
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and the poststructuralist critique of the Enlightenment. Since 
the 1980s, under the in�uence of Edward Said and Dipesh 
Chakrabarty in particular, these theories have developed a 
sharp critique of the Enlightenment, stamped by Western 
values. Without overemphasizing their unity, one can �nd a 
line of arguments in the edited volume by Nikita Dhawan, 
Decolonizing Enlightenment: Transnational Justice, Human 
Rights and Democracy in a Postcolonial World published in 
20144. Against this background, I thus decided to study an 
extensive and growing body of scholarship, which does not 
only concern departments of literary studies or anthropology, 
but also of history, law, cultural studies and political science. 
Within this body of literature, the critique of Enlightenment�s 
fake universalism, of its illusions and its arrogance, is in no way 
marginal: rather, the denunciation of �human rights� as seen 
by the West is key.

The postcolonial critique rests mainly on �ve claims: 1) human 
rights are not universal but European (born in Europe, they are 
dedicated to protecting European citizens, not non-European 
peoples or slaves); 2) human rights are rights that are �natural� 
only in name; rather, these are ideological �ctions that may 
have served colonization and justi�ed the �civilizing mission� 
of the European superpowers; 3) human rights are associated 
with a certain conception of �reason� and �civilization� in 
Europe: American Indians, Asians or Africans described as 
�savages� or �barbarians� are therefore incapable of accessing 
the idea of subjective rights; 4) the list of human rights itself 
sounds arbitrary, even abusive: acknowledging the right to 
private property within human rights amounts to excluding 
all nomadic peoples; therefore, human rights can be used to 
expropriate rather than to protect; 5) human rights are those 
of the settlers and slave masters, who did not have the political 
will to put an end to slavery.

To sum up, I will brie�y tackle here three di�erent issues 
(I): what is the consequence of the European origin of 
the philosophy of human rights? Does it mean that one 
should deny the universal scope of these rights? Does the 
granting of such rights depend on certain conditions, such 
as the development of reason � which would presuppose a 
preliminary process of �civilization�? (II) Second, about private 
property. Postcolonial studies rightly argue that the justi�cation 

4	 N. Dhawan, introduction to N. Dhawan (ed.), Decolonizing Enlightenment: 
Transnational Justice, Human Rights and Democracy in a Postcolonial 
World, Leverkusen, Germany, Barbara Budrich Publishers, 2014. See 
also Daniel Carey and Lynn Festa eds., The Postcolonial Enlightenment: 
Eighteenth-Century Colonialism and Postcolonial Theory, OUP, 2009.

of colonization was made for the bene�ts of �plantations�, 
which served to expropriate nomadic peoples from their 
lands. The Declarations, by justifying the right to property in 
the name of the sacred and inalienable rights of man, are 
blamed for reinforcing these abuses. My question, therefore, 
is as follows: did �possessive individualism� permeate the spirit 
of the Declarations to the point of justifying the dispossession 
of stateless nations? (III) Finally, the most powerful accusation 
of certain authors associated with the current of postcolonial 
studies concerns colonization and slavery. Can we approve 
the idea that the philosophy of human rights is wrong because 
it was established within the great colonial powers, at the very 
moment of their expansion?

To be sure, my answer will be �No, no and no� and I will 
not even argue in favor of these here. My aim is just to give 
a short summary of the di�erent charges levelled against 
Enlightenment envisioned as a uni�ed construct, charges that 
have been put forward lately when postcolonial theory started 
to shape eighteenth century studies. 

Naturalness, Europeanness

Usually, postcolonial studies repeatedly wonder who is the 
human in human rights declared in the 18th century. In principle, 
of course, this is anyone and everyone � that�s the whole 
point of claiming rights as a human rather than as a citizen 
of a particular country � and the rights of this human must 
apply equally, without discrimination. The language signals the 
inclusive equality of all human beings. And yet in practice the 
scope of human rights has been far more limited. In particular, 
the ideal of French human rights � that of access to equal 
freedom, security, property, and resistance to oppression � was 
immediately betrayed by the exclusion of certain groups who 
could not enjoy these rights. The Enlightenment philosophers 
� so the story goes � have introduced a hierarchy between the 
white European and the native American, reserving to the �rst 
the privilege of natural rights. Moreover, the declarations of 
the American or French revolutionaries resulted in the refusal 
to protect human rights for the colonized peoples: in the 18th 
century, human rights remained those of the white man, but 
in no way reached out the slaves of the American or French 
colonies, nor the freedmen of color (libres de couleur); they 
did not a�ect peoples considered as �savages� or �barbarian�, 
because it was supposedly required to have achieved the 
progress of the human mind to become subject of rights. In 
the rights talk, reason was then considered not as a universal 
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attribute of humanity, but as the prerogative of the few, namely 
Europeans who, considering themselves as �civilized�, had the 
privilege of the rights created by their own civilization. The 
very idea of �perfectibility� was at the core of this view: only 
those who had actualized their perfectibility in a linear model 
of the progress of the human mind deserve to be holders of 
subjective rights.

One can �nd this typical line of thought in Decolonizing 
Enlightenment. According to Nikita Dhawan (who is currently 
professor of political science at the Leopold-Franzen 
University Innsbruck and Director of the Frankfurt Research 
Center for Postcolonial Studies), the Declaration captures the 
Enlightenment claim of emancipation through the exercise 
of reason. In the face of feudality, violence and prejudice, the 
Enlightenment enunciate ideals of equality, rights, and rationality 
as a way out of domination towards freedom. However, 
�Enlightenment�s promise of attaining freedom through the 
exercise of reason has ironically resulted in domination by 
reason itself. Along with progress and emancipation, it has 

brought colonialism, slavery, genocide, and crimes against 
humanity� (p.9). On this account, Europeans emerged as 
ethical subjects in the guise of redeemers of the �backward� 
people and dispensers of rights and justice. The aim of Dawan, 
thus, �is to question the hollow myth of the Enlightenment�s 
long march to freedom and emancipation� (p.10). It would 
be naïve to think that all human beings assumedly aspire to 
irrespective and independent of their race, class, gender, sexual 
orientation, religion, and nationality. To consider human rights 
as universal principles, neither contingent nor negotiable, so 
that they are undeniable by any rational person independent 
of particular times and places, is simply �awed5. The truth, 
rather is that the universalizing project of Enlightenment 
imposed a uniform standard of instrumental reason, privileging 
European conceptions of knowledge and institutions. On 
this account, the Enlightenment claim of having overcome 
�barbarism� in Europe, justifying its spread to the �uncivilized� 
non-European world, is considered as leading to domination, 
not emancipation6.

Now, this signi�cant challenge to the Enlightenment model of 
emancipation which comes from postcolonial studies can be 
interpreted, basically, as a new version of the Marxist critique 
of human rights: instead of the bourgeois who conceived his 
freedom on the model of private property7, the target is the 
white man, the master, the slave owner who conceives his 
own freedom as preconditioned by the slavery of others. On 
this account, the �liberal� tradition of the Enlightenment has 
defended the full enjoyment of civil rights as a privilege of the 
few; the human in human rights has to be an abstraction in 
order to deliver equality, but this empty ethical imperative is 
incapable of dealing with the institutionalized power relations 
that currently mark us as unequals; �nally, the community 
of free men still has racial, gendered and social boundaries8. 
Finally, when the French revolutionaries declared the Rights of 
Man and the Citizen, they did not commit themselves to the 
view that all humans are born free and equal, and though they 
subsequently voted to extend the rights to Protestants as well 
as Catholics, Jews as well as Christians, and �nally to freed 

5	 N. Dhawan, �A�rmative Sabotage of the Master�s Tools: The Paradox of 
Postcolonial Enlightenment�, in Decolonizing Enlightenment, op. cit., p.23.

6	 N. Dhawan, art. cit., p. 24.

7	 Marx, On the Jewish Question (1843). See Justine Lacroix and Jean-Yves 
PranchŁre, Le ProcŁs des droits de l�homme, Paris: Seuil, 2016, p. 215-254.

8	 Domenico Losurdo, Contre-histoire du LibØralisme, Paris: La DØcouverte, 
2013, p. 112.



24 25

LECTURESSUMMER SCHOOL THP 2022

black slaves from the colonies, they did so under the pressure 
of events and continued to resist the suggestion that French 
women could be as fully citizens as French men.

Ownership

I will be very brief on the second issue in the critique of human 
rights, related to property rights. The claim here is slightly 
di�erent. In a nutshell: not only did the absence of agriculture 
in freshly �discovered� America proved the lack of sovereign 
status of the natives and was part of the ideological justi�cation 
for the colonial appropriation of non-European territories 
and �wasted� natural resources; not only were the nomadic 
practices of some natives judged inferior to sedentary forms of 
life. More generally, the justi�cation of property rights helped to 
secure colonization: the generalization of the private property 
regime was extremely detrimental to the forms of land use 
by Amerindian communities. Assigned by the Enlightenment 
to the status of �savage�, uncivilized beings, the indigenous 
peoples of the Americas were forced to privatize their 
property. Instead of being considered as one form of property 
among others, the common use of land was reduced to an 
antecedent status in a space devoid of law and culture called 
�state of nature�9. The �modern� or �civilized� way of life could 
only prevail through the disappearance of traditional modes of 
subsistence10. In the Americas and particularly in Mexico, this 
belief led to the massive dispossession of lands previously held 
by indigenous populations.

Political and Civil freedom

Finally, against the ideals of human rights, a last argument 
seems to be crucial to postcolonial theorists: they reveal 
the tremendous hypocrisy of rights talk, since in principle, 
human rights are based on justice, freedom and tolerance all 
over the world; but in practice, they are used against political 
power in Europe, not abroad. This would be the original sin 
of the Enlightenment. Whereas the intellectuals who were 
engaged in decolonization movements in the 50s or 60s 

9	 Judith Schacherreiter, �Propertization as a Civilizing and Modernizing 
Mission: Land and Human Rights in the Colonial and Postcolonial World�, 
in Decolonizing Enlightenment: Transnational Justice, Human Rights and 
Democracy in a Postcolonial World, op. cit., p. 227-242.

10	 Boaventura de Sousa Santos, �Beyond Abyssal Thinking: From Global Lines 
to Ecologies of Knowledge�, art. cit., 2007.

often relied on the human rights ideals to denounce the way 
in which Europeans had betrayed or misrepresented them, 
postcolonial or decolonial authors now dismiss universalism 
as such. According to them, in �ghting despotism �at 
home�, philosophers (Locke or Rousseau in particular) and 
revolutionaries obscured the civil, not political, use of the 
category of slavery, or � even worse - naturalized slavery in 
Asia and Africa (Montesquieu). In the end, the emancipation 
of slaves owed nothing to the ideas of philosophers; it came 
about purely and simply as a result of the violent struggles of 
slaves and black abolitionism.

Answers?

In the last section of my talk, I will try to assess this 
�disenchantment� with the Enlightenment � the idea that 
Colonialism and enduring Slavery are testimony to the fact 
that the progressive ideals of the Enlightenment were in fact 
tainted. In doing so, I will thus leave aside Samuel Moyn�s 
argument on the �last utopia�. I actually don�t believe the 
premise that human rights, far from being descendants of 
the �rights of man� proclaimed at the end of the century of 
Enlightenment, are very di�erent in nature. I don�t believe 
that in the 18th century rights were articulated around a 
politics of constructing citizenship within a de�ned space, 
whereas contemporary human rights promote a policy of 
compassion turned toward the outside. It is untrue that the 
droits de l�homme only aimed to de�ne citizenship and not 
to protect humanity. So if one leaves Moyne�s idea aside, then 
postcolonial studies strictly appear as the heir of Marxist theory 
despite of their sharp criticism of Marx. As a matter of fact, 
the rationale identi�ed by the postcolonial studies, in essence, 
supports the commonplace idea that human rights are the 
Trojan horse of Western cultural imperialism. 

Consequently, two responses are usually put forward: the 
�rst one argues in favor of cultural relativism and advocates 
a local approach to human rights, rooted in either African, 
American or Asian practices (the core idea being that any legal 
order should depend on the cultural di�erences, and human 
rights themselves be understood contextually11). The second 
path argues in favor of a more authentic universalism, whose 
sources are not in the Philosophers ideas but in the actual 

11	 Abdullahi Ahmed An-Na�im, �The Spirit of Laws is not Universal: Alternatives 
to the Enforcement Paradigm for Human Rights�, Tilburg Law Review, Vol. 
21, Issue 2, Oct. 2016. 
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revolts of slaves12. 

This line of argument is to be found in Siba N. Grovogui�s 
(Professor of international relations at the �Africana Studies and 
Research Center� of Cornell University) excellent paper, which 
points out that the colonized had their own notions of human 
rights � notions which were integrated into their revolutionary 
principles and institutionalized within the Constitution drawn 
up during the Haitian Revolution13. In a work entitled A 
Colony of Citizens. Revolution and Slave Emancipation in the 
French Caribbean, the French historian Laurent Dubois had 
already established the originality of the Haitian revolution by 
rejecting the theory of the �contagion� of revolutionary ideas 
from the continent: in Santo Domingo in 1791 in 1804, it was 
the slaves who freed themselves, owing nothing to the so-
called �universal� declaration of the rights of man and of the 
citizen. For Dubois, the Declaration of 1789 perpetuated the 
colonial order based on plantation and forced labor, creating 
a �Republican racism�14. In an article titled �Mind, Body, and 
Gut! Elements of a Postcolonial Human Rights Discourse� 
(2006), Siba N. Grovogui follows in his footsteps: while the 
subject of the Declaration of Independence and of the French 
Declaration was in no way �the human� in general de�ned by his 
physical and intellectual faculties, but the owner-man de�ned 
by his race and his class, Haitian revolutionaries knew how to 
�deracialize� political agency and denounce the racial ontology 
of the Enlightenment in order to resist oppression. Siba N. 
Grovogui mentions the articles of the Haitian Constitution 
which reject any reference to the color of the skin (art. 14), and 
abolish the titles, advantages and privileges other than those 
which would come from the service rendered to freedom and 
independence (Art. 3). The author further emphasizes that the 
Constitution gave equal access to property to the former free 
and the new free (emancipated slaves) and recognized the 

12	 Robin Blackburn, �Slavery, Emancipation and Human Rights,� in Self-
Evident Truths? Human Rights and the Enlightenment, op. cit., p. 137-155, 
here p. 138-139. See also by the same author The Overthrow of Colonial 
Slavery, London: Verso, 1988. It should be added that, from a historical 
point of view, one cannot doubtless attribute to the resistances of the 
slaves the sole origin of abolitionist ideas, in particular outside the case of 
Santo Domingo (David Geggus, �Rights, Resistance and Emancipation: A 
Response to Robin Blackburn�, in Self - Evident Truths ?, op. cit., p. 157-167).

13	 Siba N. Grovogui, �To the Orphaned, Dispossessed, and Illegitimate 
Children: Human Rights Beyond Republican and Liberal Traditions�, Indiana 
Journal of Legal Studies, 18 (1), 2011, p. 41-63.

14	 See Laurent Dubois, A Colony of Citizens. Revolution and Slave 
Emancipation in the French Caribbean, 1787-1804, Chapel Hill and 
London, University of North Carolina Press, 2004.

equal dignity of all men, while setting up social rights for the 
protection of women and children. He concludes that it was 
up to the black slaves, and to them alone, to have theorized 
the precepts of freedom, equality, justice, and produced 
�universal notions of rights�15.

*

What is left, then, of the Enlightenment�s legacy? Can we 
subscribe wholly to the staunchest contestations of the 
emancipatory claims of the Enlightenment since the �rst 
generation of the Frankfurt School of social Theory? All the 
postcolonial studies arguments are extremely valuable, 
and we must pay full tribute to the authors who have been 
able to bring out the importance of the slave revolts or of 
the Haitian Constitution. But should we conclude that the 
concept of human rights is always an alibi or that there are 
non-Western, singular and speci�c, culturally situated ways of 
thinking and implementing human rights? Should we argue 
that the allegation that discourses of transnational justice, 
human rights, and democracy are ideological expressions of a 
coercive will to power of the global North? Such a re-reading 
of history is impoverishing. It may confuse the philosophical 
examination of the nature and content of human rights and 
the analysis of their scope of application. To say the least, the 
fact that human rights take time to become �truly universal� 
does not jeopardize their value as aspirations or ideals. Nor 
does it undermine the task of humanity to struggle to enforce 
them. Enlightenment concepts can function as aspirational 
ideals while providing evaluative criteria to critically assess our 
socio-cultural, legal, and economic practices. It is the case at 
least when the universality of human rights is understood, as 
Condorcet had wished, without distinction of gender, religion 
or race: the �human� is then understood as a sensitive being, 
endowed with fundamental needs, who uses his reason to 
satisfy them16. Condorcet fought not only for the rights of 
Protestants, Jews, Women and Black slaves but also against 
the hypocrisy of the colonists who did not want to follow 
the implications of the Declaration. Under attack in 1789 by a 
settler from la Martinique in the Journal de Paris who did not 
want to apply the Declaration to the French Indies and to free 

15	 Ibid.

16	 Condorcet, RØ�exions sur l�esclavage des nŁgres (1781), Paris: GF-
Flammarion, 2007.
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and of the Citizen (DRMC). What�s more, these constitutions 
provided a seedbed for the next generation of international 
declarations, which made their appearance in the 1920�s and 
�30�s. These declarations, in turn, were immediate precursors 
to, and models for, the UDHR.

To appreciate this argument, it helps to start at the end. In 
October 1929, AndrØ Mandelstam (1869-1949) attended a 
meeting of the �Institut de Droit International� in New York. 
Mandelstam was a professor of international law, and after the 
1917 revolution, an exile in France. He was a member of the 
Russian league of rights, the sister organization of the famous 
Ligue des Droits de l�Homme (LDH), both of which were 
headquartered in Paris.4 He was also an admirer of the Italian 
professor of constitutional and international law, Pasquale 
Fiore (1837-1914), whose earlier (1890) work he had praised 
in a book on the Ottoman empire.5 Fiore had already issued 
a call for �the declaration of the rights that everyone expects 
[la dichiarazione dei diritti spettanti a ciascuno],� one which 
would complete the work of the Enlightenment authors 
who �had all defended the rights of mankind� and assisted 
in �the development of the eminently just principles of the 
international community.�6 

In New York, Mandelstam attempted just that: he presented 
a �Declaration of the International Rights of Man� (La 
DØclaration des Droits Internationaux de l�Homme). It was a 

4	 On Mandelstam, see Jan Herman Burgers, �The Road to San Francisco: The 
Revival of the Human Rights Idea in the Twentieth Century,� Human Rights 
Quarterly 14, no. 4 (1992): 447-77; Paul Gordon Lauren, The Evolution of 
International Human Rights: Visions Seen (rev. ed.; Philadelphia: University 
of Pennsylvania Press, 2013), 114; Dzovinar KØvonian, �AndrØ Mandelstam 
and the Internationalization of Human Rights (1869�1949),� in Revisiting 
the Origins of Human Rights, ed. Pamela Slotte and Miia Halme-Tuomisaari 
(Cambridge: Cambridge University Press, 2015), 239-66; and Helmut 
Philipp Aust, �From Diplomat to Academic Activist: AndrØ Mandelstam and 
the History of Human Rights,� European Journal of International Law 25, 
no. 2 (2014): 1105-21.

5	 Mandelstam, Le Sort de l�empire Ottoman (Lausanne: Payot, 1917), 445-47.

6	 For the original Italian, I consulted the third edition, which contains many 
additions to the original 1890 edition: l Diritto internazionale codi�cato a la 
sua sanzione giuridica (Turin: Unione Tipogra�co editrice, 1900). An English 
translation, based on the �fth edition, appeared in 1918: International 
Law Codi�ed and Its Legal Sanction: Or, The Legal Organization of the 
Society of States, trans. Edwin Borchard (New York: Baker, Voorhis and 
Co, 1918). For the quotes, see §15/§11 for Italian, and §10. On this work, 
see Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall 
of International Law 1870�1960 (Cambridge: Cambridge University Press, 
2001), 54-7. See also Marco Duranti, The Conservative Human Rights 
Revolution: European Identity, Transnational Politics, and the Origins of 
the European Convention (Oxford: Oxford University Press, 2016), 68-9.

short document, consisting of six articles and a preamble. The 
articles combined French-style a�rmations of the right to life, 
liberty, and property (art. 1) with an American insistence on due 
process and equal protection (referring explicitly to the 14th 
amendment). It was well publicized in the early 1930�s, and still 
remembered in 1941, when the American jurist George Finch 
described it as a precursor to Roosevelt�s �Four Freedoms.�7 

It would be one of the declarations considered by John P. 
Humphrey when he prepared the �rst draft of the UDHR.8 

Mandelstam�s declaration was also very self-aware about how 
its genealogy stretched back to the revolutionary era: �les 
DØclarations des droits inscrites dans un grand nombre de 
constitutions et notamment dans les constitutions amØricaines 
et françaises de la �n du XVIIIe siŁcle, n�ont pas seulement 
statut pour le citoyen, mais pour l�homme.�9 What is interesting 
about this statement is that Mandelstam inscribes not only a 
point of origin for human rights (the eighteenth century), 
but also sketches out their historical legacy: �dans un grand 
nombre de constitutions.� Still, this comment is rather elusive, 
and does not clarify where exactly Mandelstam found these 
other rights claims. 

An important clue can be found in another book published that 
same year by one of Mandelstam�s closest collaborators, Boris 
Mirkine-GuetzØvitch (1892-1955).10 Mirkine-GuetzØvitch was 
also a Russian professor of international law, also an exile in 
Paris, and the secretary general of the Russian league of rights. 
In 1929, he co-edited a collection of world constitutions with 
Alphonse Aulard.11 This was a telling collaboration: Aulard was 
the inaugural holder of the chair for the history of the French 

7	 See George Finch, �The International Rights of Man,� American Journal of 
International Law 35, no. 41 (1941): 662-65 (663-64); cited in Moyn, Last 
Utopia, 294n7.

8	 See Humphrey, who mentions the draft by the Institut de droit international 
as one of those he consulted: Human Rights & the United Nations: A Great 
Adventure (Dobbs Ferry, N.Y.: Transnational Publishers, 1984), 32.

9	 Mandelstam, �La DØclaration des Droits Internationaux de l�Homme,� Esprit 
International: The International Mind 4, no. 14 (1930): 232-43.

10	 See Dzovinar KØvonian, �Question des rØfugiØs, droits de l�homme: 
ØlØments d�une convergence pendant l�entre-deux-guerres,� MatØriaux 
pour l�histoire de notre temps 72 (2003): 40-49 (42-3); StØphane Pinon, 
�Boris Mirkine-GuetzØvitch et la di�usion du droit constitutionnel,� Droits 
46, n° 2 (2007): 183-212; and Samuel Moyn, Christian Human Rights, 28-
33.

11	 Les DØclarations des Droits de l�Homme: Textes constitutionnels 
concernant les droits de l�homme et les garanties des libertØs individuelles 
dans tous les pays (Paris: Payot, 1929).
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Revolution at the Sorbonne until 1922 (he died in 1928). He 
also played an important role in the LDH (est. 1898), whose 
founding statute was the DRMC.12

At the head of Mirkine-GuetzØvitch and Aulard�s volume, 
they placed the 1789 Declaration, highlighting its function as 
a generative matrix for the burst of constitution writing that 
exploded in the nineteenth century. Their collection included 
a thorough index, allowing readers to see how rights originally 
announced in the DRMC were repeated, often word for word, 
in constitutions the world over. 

Mirkine-GuetzØvitch and Aulard�s volume highlight how national 
constitutions make up an essential, if largely overlooked, 
legacy of Enlightenment rights, one that, moreover, played 
a crucial role in the e�orts to produce a new international 
declaration in the 20th century. This legacy is easy to miss: 
while few nineteenth-century constitutions were preceded by 
standalone Declarations of Rights, many incorporated rights 
claims within them. And while the phrasing they chose to 
express these rights was often lifted directly from the 1789 
Declaration, or other French Revolutionary constitutional 

12	 See Emmanuel Naquet, La Ligue des Droits de l�Homme: une association 
en politique (1898-1840), PhD dissertation, Institut d�etudes politiques de 
Paris (2005); and William Irvine, Between Justice And Politics: The Ligue 
des Droits de l�Homme, 1898-1945 (Stanford: Stanford University Press, 
2007).

documents, it can still be di�cult to track. Most constitutions 
cherry-picked articles from the DRMC, or only cited them 
partially, and of course translated them into other languages. 

Once you know where and how to look, however, it is fairly 
straightforward to identify how revolutionary rights spread 
through nineteenth century constitutions. In what follows, 
I�ll o�er some examples, though this is no way an exhaustive 
list. Consider the �rst written constitution in Spanish America, 
the 1811 Constitution of �the United States of Venezuela.�13 It 
contains no prefatory declaration, so the presence of rights 
provisions less obvious. Only in its eighth chapter do we �nd 
detailed the �Rights of man [derechos del hombre], which 
are to be acknowledged and respected throughout the 
whole extent of the State.�14 Here is where a large number of 
similarities with the DRMC appear:

1.	 The Venezuelans borrow the highly idiosyncratic French 
(and ultimately Rousseauist) de�nition of the law as 
�the free expression of the general will�� (�La ley es la 
expresion libre de la voluntad general,� art. 149; cf. art. 6 
of the DRMC, one of most famous formulations). 

2.	 They also adopted the same de�nition of liberty: �Liberty, is 
the faculty of doing every thing that does not injure the 
rights of other individuals, or the body of society, whose 
limits can only be determined by law, for otherwise they 
would become arbitrary, and ruinous to liberty itself� (�La 
libertad es la facultad de hacer todo lo que no daæa Æ los 
derechos de otros individuos, ni al cuerpo de la sociedad, 
cuyos limites solo pueden determinarse por la ley, por 
que de otra suerte serian arbitrarios, y ruinosos Æ la misma 
libertad,� art. 153). The borrowing here is more subtle, 
as it includes some additional language and a di�erent 
order of ideas. Compare with art. 4 of DRMC: �La libertØ 
consiste à pouvoir faire tout ce qui ne nuit pas à autrui: 
ainsi, l�exercice des droits naturels de chaque homme n�a 
de bornes que celles qui assurent aux autres membres de 
la sociØtØ la jouissance de ces mŒmes droits. Ces bornes 
ne peuvent être déterminées que par la loi.�

13	 See in general John Lynch, The Spanish American Revolutions, 1808-1826 
(New York: Norton, 1986); and by the same author, Simón Bolívar: A Life 
(New Haven: Yale University Press, 2006); and Joshua Simon, The Ideology 
of Creole Revolution: Imperialism and Independence in American and 
Latin American Political Thought (Cambridge: Cambridge University Press, 
2017).

14	 Venezuelan Declaration of Independence and Constitution (Longman 
and Co., 1812), 248. Available online: https://scholarship.rice.edu/jsp/
xml/1911/9253/1/aa00032.tei.html#div2030. 
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3.	 They determined the relation of the law to liberty in the 
same exact terms: �It shall not be lawful to hinder anything 
not prohibited by law, and no one shall be obliged to do 
any thing, that is not thereby prescribed� (�No se puede 
impedir lo que no està prohibidio por la ley, y ninguno 
podrÆ ser obligado Æ hacer lo que ella no prescrib,� art. 
157; cf. art. 5, �Tout ce qui n�est pas dØfendu par la Loi ne 
peut Œtre empŒchØ, et nul ne peut Œtre contraint à faire ce 
qu�elle n�ordonne pas�). 

4.	 The presumption of innocence was expressed in the 
exact same terms as the French: �Every person shall be 
presumed innocent, till he has been declared guilty in 
conformity to the laws�� (�Todo hombre debe presumirse 
inocente hasta que no haya sido declarado culpable 
con arreglo Æ las leyes,� art. 159; cf. art. 9: �Tout homme 
Øtant prØsumØ innocent jusqu�à ce qu�il ait ØtØ dØclarØ 
coupable�).

5.	 And �nally they laid down a very similar (if not perfectly 
identical) principle of criminal procedure, insisting �No 
person shall be judged, or condemned, to the su�erance 
of any punishment in criminal matters, till after he has been 
legally heard� (�Ninguno podrÆ ser juzgado, ni condenado 
al sufrimiento de alguna pena en materias criminales, sino 
despues que haya sido oido legalmente,� art. 160; cf. the 
very similar art. 7: �Nul homme ne peut Œtre accusØ, arrŒtØ 
ni dØtenu que dans les cas dØterminØs par la Loi, et selon 
les formes qu�elle a prescrites�).

What we �nd in this instance is a combination of �copy-paste 
constitutionalism,� alongside extensive paraphrase. These 
passages are not always obvious to catch. But they are fairly 
typical of other constitutions as well, both in the new Spanish 
American republics, as well as European ones. 

The Argentine Constitution of 1819 (o�cially known as 
the Constitution of the United Provinces of South America) 
o�ers a similar example. Again it does not include a prefatory 
enumeration of rights, though it does have a �fth section 
entitled �Declaración de Derechos:�

1.	 The article outlining the �ve basic rights that all citizens 
can enjoy contains a second sentence very close to 
DRMC: �No one can be deprived of any of them except 
in accordance with law� (�Los miembros del Estado 
deben ser protegidos en el goce de los derechos de su 
vida, reputación, libertad, seguridad y propiedad. Nadie 
puede ser privado de alguno de ellos sino conforme a 
las leyes,� art. CIX; cf. art. 7: �Nul homme ne peut Œtre 

accusØ, arrŒtØ ni dØtenu que dans les cas dØterminØs par 
la loi, et selon les formes qu�elle a prescrites.�). 

2.	 Like the Venezuelan one, this Constitution also adopts 
the same principle (and similar language) describing 
the relation between law and liberty: �No inhabitant of 
the State shall be forced to do what the law does not 
mandate, nor deprived of what it does not prohibit.� 
(�Ningœn habitante del Estado serÆ obligado a hacer lo 
que no manda la ley, ni privado de lo que ella no prohíbe,� 
art. CXIII; cf. art. 5: �Tout ce qui n�est pas dØfendu par la loi 
ne peut Œtre empŒchØ, et nul ne peut Œtre contraint à faire 
ce qu�elle n�ordonne pas�). 

3.	 Finally, it protected the right of property in identical terms 
as the DRMC, terms which became quasi canonical in 
constitutional law (�Siendo la propiedad un derecho 
sagrado e inviolable,� art. CXXIII; cf. art. 17: �La propriØtØ 
Øtant un droit inviolable et sacrØ�).

What the Argentine constitution adds to this account is a 
recognition of how certain particular phrases and concepts 
had a greater likelihood of circulating and reappearing in 
constitutional documents. At some point, one might ask 
whether drafters were aware of the original source of their 
phrasing. But it is likely that they were all familiar with the 
DRMC, given its particular notoriety, and the fact that a Spanish 
translation had been published in BogotÆ in 1793 by Antonio 
Nariæo, the future president of Cundinamarca (now part of 
Columbia).15

Indeed, such was the allure of the DRMC that its in�uence 
can even be seen on the 1812 CÆdiz constitution, written in 
opposition to the French occupation.16 Here as well, there is 
no prefatory declaration. But scattered throughout are clear 
signs that the Spanish liberales were drawing on the French. 

15	 See Anthony McFarlane, Colombia Before Independence: Economy, 
Society, and Politics Under Bourbon Rule (Cambridge: Cambridge 
University Press, 1978), 285-7.

16	 See e.g. Jaime E. Rodriguez O., �We are All Now the True Spaniards�: 
Sovereignty, Revolution, Independence and the Emergence of the Federal 
Republic of Mexico, 1808�1824 (Stanford: Stanford University Press, 2012), 
esp. chp. 5; Scott Eastman and Natalia Sobrevilla Perea, eds., The Rise of 
Constitutional Government in the Iberian Atlantic World: The Impact of the 
CÆdiz Constitution of 1812 (Tuscaloosa: University of Alabama Press, 2015); 
and Roberto Breæa, �The CÆdiz Liberal Revolution and Spanish American 
Independence,� in New Countries: Capitalism, Revolutions, and Nations in 
the Americas, 1750-1870, ed. John Tutino (Durham: Duke University Press, 
2017), 71-104.
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1.	 Some examples are fairly obvious: the CÆdiz declaration 
opens by stating that �sovereignty resides essentially in the 
nation� (�La soberanía reside esencialmente en la Nación,� 
art. 3), directly copying art. 3 of DRMC: �Le principe de 
toute souverainetØ rØside essentiellement dans la nation.� 

2.	 Others require digging deeper into the constitutional text. 
Freedom of the press was guaranteed by article 371, which 
placed similar caveats on a free press as had the French: 
�All Spaniards have the freedom to write, print, and publish 
their political ideas, without needing any license, revision, 
or approval before the publication, under the restrictions 
and liability established by law� (�Todos los espaæoles 
tienen libertad de escribir, imprimir y publicar sus ideas 
políticas, sin necesidad de licencia, revisión ó aprobación 
alguna anterior Æ la publicación, baxo las restricciones 
y responsabilidad que establezcan las leyes.� Compare 
article 11 of the DRMC: �La libre communication des 
pensØes et des opinions est un des droits les plus prØcieux 
de l�homme : tout citoyen peut donc parler, Øcrire, 
imprimer librement, sauf à répondre de l’abus de cette 
liberté dans les cas déterminés par la loi.�

3.	 The Spanish drafters also drew on other French 
constitutional language. Article 172, on the executive 
power of the king, criminalized any �attack on individual 
liberty� (atentado contra la libertad individual).17 This was 
precisely the language employed in the French penal 
code of 1791, which the Spaniards are more likely to have 
known from the 1808 Bayonne Statue: �Tout attentat 
contre la liberté individuelle, base essentielle de la 
constitution française, sera puni ainsi qu�il suit� (Part 2, tit. 
1, sec. 3, article 19).

Finally, the 1822 constitution of Portugal echoed the French 
Declaration even more openly, as it began with a section on 
�the individual rights and duties of the Portuguese� (title 1). 

1.	 Article 1 de�ned the object of the constitution as 
guaranteeing the �liberty, security, and property of all 
Portuguese� (�A Constituiçªo política da Naçªo Portuguesa 
tem por objecto manter a liberdade, segurança, e 
propriedade de todos os Portugueses�). Here was the 

17	 �No puede el Rey privar Æ ningœn individuo de su libertad, ni imponerle por 
sí pena alguna. El secretario del Despacho que �rme la orden, y el juez 
que la execute, serÆn responsables Æ la Nación, y castigados como reos de 
atentado contra la libertad individual.� art. 172, item 11.

French �trinity� of rights (minus resistance to oppression, 
which had been added later), laid out in article 2 of the 
DRMC. 

2.	 Like the Venezuelans and the Argentines, the Portuguese 
adopted the same French de�nition of liberty as 
�consist[ing] in not being obliged to do what the law does 
not command, nor to refrain from doing what it does not 
forbid.� (�A liberdade consiste em nªo serem obrigados a 
fazer o que a lei nªo manda, nem a deixar de fazer o que 
ela nªo proíbe. A conservaçªo desta liberdade depende 
da exacta observância das leis,� art. 2). This wording 
paraphrased art. 5 of the DRMC: �Tout ce qui n�est pas 
dØfendu par la Loi ne peut Œtre empŒchØ, et nul ne peut 
Œtre contraint à faire ce qu�elle n�ordonne pas,� art. 5.

3.	 They similarly enshrined property as �sacred and inviolable� 
(�A propriedade Ø um direito sagrado e inviolÆvel,� art. 
6; cf. art. 17), and adopted the French rules for eminent 
domain: �When, for some reason of public and urgent 
need, it is necessary that he be deprived of this right, he 
will �rst be compensated, in the manner established by 
the laws� (�Quando por alguma razªo de necessidade 
pœblica e urgente, for preciso que ele seja privado deste 
direito, serÆ primeiramente indemnizado, na forma que as 
leis estabelecerem,� art. 6; cf. art. 17: �si ce n�est lorsque 
la nØcessitØ publique, lØgalement constatØe, l�exige 
Øvidemment, et sous la condition d�une juste et prØalable 
indemnitØ.�)

4.	 Interestingly, they looked to the French declaration to 
a�rm the English common law principle of habeas 
corpus: �No one shall be arrested without charge� The 
law will designate the penalties with which they must 
be punished� (�NinguØm deve ser preso sem culpa 
formada� A lei designarÆ as penas�� art. 4; cf. art. 7: �Nul 
homme ne peut Œtre accusØ, arrŒtØ ni dØtenu que dans 
les cas dØterminØs par la loi, et selon les formes qu�elle 
a prescrites�). Even if this right is traditionally associated 
with English constitutionalism, it was often the French 
declaration that provided the modern formula. 

5.	 And they asserted freedom of expression in identical terms 
as in DRMC. �A livre comunicaçªo dos pensamentos Ø um 
dos mais preciosos direitos do homem,� art. 7; cf. �La libre 
communication des pensØes et des opinions est un des 
droits les plus prØcieux de l�homme� (art. 11).
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These examples, chosen among many others, highlight the 
gradual dissemination of key Enlightenment rights provisions, 
particularly around the rule of law, through multiple national 
constitutions. The fact that so many constitutions copied/
pasted the same language should not be seen as laziness or 
unoriginality on the part of drafters, but rather underscores the 
success of particular ideas (or at least ideals). 

To be sure, the French Declaration was not the only source 
for these. The Venezuela constitution of 1811, for instance, 
also looked to American bill of rights: Article 160, to cite just 
one example, insisted that �no person shall be compelled or 
forced in any cause, to give testimony against himself� (cf. 
the Fifth amendment).18 The Portuguese constitution also 
included a nod to Beccaria, insisted on proportionality of 
crimes and punishments, and abolishing torture and other 
�infamous punishments.�19 More generally, the entire practice 
of incorporating human rights into constitutionalism owed a 
debt to Gaetano Filangieri�s �science of legislation.� 20

But it is also striking -- and in a way, somewhat surprising -- 
how the French Declaration served as the chief model and 
Urtext for perpetuating Enlightenment and Revolutionary era 
rights into nineteenth-century constitutions. In part, it was 
perhaps because the French, in 1789, were often gesturing 
toward future, yet unwritten, legal codes that their declaration 
served as a better template (as opposed to, say, the American 
revolutionaries, who were primarily concerned about retaining 
the existing body of English common law).

But because the language and principles of the DRMC spread 
so widely around the world, international lawyers could 
claim that these ideas had already gained an international 

18	 Article 160 granted defendants �the right of demanding the motive of 
the accusation attempted against [them]� (cf. article 1, sec. 9, of the U.S. 
Constitution). It also insisted that �no person shall be compelled or forced 
in any cause, to give testimony against himself� (cf. the Fifth amendment). 
The following article (161) established trial by jury (cf. the Sixth amendment). 
Others (162-63) forbade warrantless searches (cf. the Fourth amendment). 

19	  The entire penalty must be proportionate to the crime; and none will pass 
from the person of the delinquent. Torture, con�scation of goods, infamy, 
scourging, holding and trading, branding with a hot iron, and all other cruel 
or infamous punishments are abolished.� art. 11 (�Toda a pena deve ser 
proporcionada ao delito; e nenhuma passarÆ da pessoa do delinquente. 
Fica abolida a tortura, a con�scaçªo de bens, a infâmia, os açoites, o 
baraço e pregªo, a marca de ferro quente, e todas as mais penas cruØis ou 
infamantes").

20	 Vincenzo Ferrone, The Politics of Enlightenment: Constitutionalism, 
Republicanism, and the Rights of Man in Gaetano Filangieri, trans. Sophus 
Reinert (London: Anthem Press, 2014).

acceptance. They could point to the �universal� spread of 
revolutionary principles to argue that they should be codi�ed 
into a document with explicitly �universal� jurisdiction. In 
other words, the presence of Enlightenment-era rights in 
constitutions from around the world allowed international 
lawyers to claim that these rights actually were �universal.� 
What�s more, even when imperfectly enforced, these rights 
provisions a�orded the citizens of new republics (and some 
kingdoms, like Norway, Portugal, or Greece) with genuine 
political and legal experiences. The language of property 
rights, freedom of expression, or �individual liberty,� might have 
been recycled, but the habits that these rights made possible 
were new and often welcome. Constitutional history, in this 
regard, can also be a proxy for cultural and even social history, 
which in turn can explain why certain peoples might value 
rights more strongly than others.





https://pro.europeana.eu/data/karlsruhe-virtual-catalog
https://kalliopeverbund.info
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Great [https://catcor.seh.ox.ac.uk], while at the other extreme, 
but not to be ignored, Google Books contains many, sometimes 
unexpected, treasures. For French-language material, the 
Gallica website [https://gallica.bnf.fr] of the BibliothŁque 
nationale de France contains remarkable riches, including 
850,000 books, nearly 200,000 manuscripts, and over half a 
million newspapers. Also freely available are the more curated 
texts of the ARTFL Project at the University of Chicago [https://
art�-project.uchicago.edu], containing, among other works, 
the ARTFL digital edition of the EncyclopØdie, Tout Voltaire, 
Tout d�Holbach and a wide selection of historical dictionaries.

Other text collections are made available commercially, and 
usually accessed through university libraries that subscribe to 
the resource. Electronic Enlightenment was one of the earliest 
of these, a pioneering data resource that brings together 
the best available scholarly editions of eighteenth-century 
correspondences, published by di�erent academic presses, 
created at the Voltaire Foundation and distributed since 
2009 by Oxford University Press. Another key resource for 
those working with English-language material is Eighteenth-
Century Collections Online (ECCO), and published by Gale 
[https://www.gale.com/intl/primary-sources/eighteenth-
century-collections-online]. This ranks as one of the most 
comprehensive online historical archives of its kind, bringing 
together every signi�cant title printed in the United Kingdom 
between 1701 and 1800; with over 180,000 titles and more 
than 32 million pages, and still growing, ECCO is an immensely 
powerful resource for 18th-century research.

Secondary sources are also increasingly being made available 
online (and their value became all too apparent during the 
pandemic, when researchers were obliged to depend on 
online resources). One of the leading book collections in the 
area of Enlightenment studies are the Studies on Voltaire and 
the Eighteenth Century, founded by Theodore Besterman 
in 1955, more recently restyled Oxford University Studies in 
the Enlightenment. The collection, now numbering nearly 
600 volumes, is published by Liverpool University Press in 
association with the Voltaire Foundation, and is available as 
OSE Online [https://www.liverpooluniversitypress.co.uk/
collections/oxford-university-studies-in-the-enlightenment-
online/].

With these databases of primary texts, we can conduct searches 
for words and phrases to carry out simple experiments. An 
example concerning a question of Enlightenment heritage: 
how in the 19th century do writers typically refer to the age of the 
Enlightenment? The corpus �Critique� of the ObTIC database, 

developed by the Sorbonne [https://obvil.sorbonne-universite.
fr/corpus/critique/] and containing major works of French 
criticism published between 1750 and 1925 (with a strong bias 
towards works of the Third Republic) can help us answer this 
question. If we search the phrase siŁcle des lumiŁres using 
the OBVIL �Critique� database, going through interface Obvie, 
we �nd ten occurrences of siŁcle des lumiŁres, not many, 
but there are some interesting usages among them, including 
Albert Thibaudet, in a work of the 1930s. Most astonishing, we 
�nd that Emile Faguet, in �En lisant Nietzsche� (1904), uses le 
siŁcle des lumiŁres to refer to the 19th century! � a salutary 
reminder of just how slippery this term can be. If we then run 
the same search across the whole OBVIL dataset through the 
interface of Philologic [https://obvil.huma-num.fr/philologic/], 
the results are more revealing. The expression siŁcle des 
lumiŁres is widely found, but so too are other expressions, 
including siŁcle ØclairØ et the siŁcle de Voltaire:

encyclopØdistes 			   2618 occurrences

siècle des lumières 		    739

siŁcle ØclairØ 			     352

siŁcle de Voltaire	 		    131

siŁcle des philosophes 		      28

Further investigation of the expression siŁcle des lumiŁres will 
need to include these alternative expressions, and so the initial 
search allows us to broaden the research questions that we 
can ask.

We may wish to conduct more sophisticated forms of 
research, and some online resources now contain their own 
research tools. Mapping is an obviously attractive tool, used 
to great e�ect in the project Mapping the Republic of Letters, 
developed at Stanford [http://republico�etters.stanford.
edu], permitting, for example, visualisations of Voltaire�s 
correspondence network. More recently the Stanford 
researchers have applied Social Network Analysis (SNA) to the 
corpus, analysing Voltaire�s correspondents by social group 
and profession, and publishing their �ndings on their website. 
Another resource which invites us to ask our own questions of 
its data is the FBTEE: The French Book Trade in Enlightenment 
Europe: Mapping the Trade of the SociØtØ Typographique de 
Neuchâtel, 1769-1794 [http://fbtee.uws.edu.au/main/]. ECCO 
is currently being modi�ed to include a limited number of basic 

http://republicofletters.stanford.edu
https://obvil.sorbonne-universite.fr/corpus/critique/
https://artfl-project.uchicago.edu
https://www.gale.com/intl/primary-sources/eighteenthcentury-collections-online
https://www.liverpooluniversitypress.co.uk/collections/oxford-university-studies-in-the-enlightenmentonline/
https://obvil.huma-num.fr/philologic/
http://fbtee.uws.edu.au/main/
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tools within the dataset. The next step is for the researcher to 
design programmes that enable more sophisticated researches. 
Using the metadata behind Electronic Enlightenment, for 
example, it was possible to conduct a series of experiments 
on Voltaire�s correspondence (see Nicholas Cronk and Glenn 
Roe,�Voltaire�s Correspondence: Digital Readings, Cambridge 
University Press, 2020).

In using digital texts for scholarly research, it is crucial to bear 
in mind the distinction between digitised (scanned) texts and 
digital (scholarly) editions. With the codex, the text is �xed from 
the moment the page is printed, whereas a digital book is �uid, 
multi-dimensional, always being made and remade. A scanned 
text can be useful, of course; but it is a di�erent object from 
a critical edition, that is to say a full scholarly treatment of 
a text, that includes a copy text, with notes, variants and an 
introduction. There are cases where scholarly editions have 
been scanned and put online, as Oxford University Press has 
done with OSEO, Oxford Scholarly Editions Online [https://
www.oxfordscholarlyeditions.com]. This is an immensely 
useful resource, but (for reasons of economy) its digital format 
derives directly from the paper version. A scanned text may 
be digitised, but that does not make it a digital edition. For 
high-quality research in future, we need to construct scholarly 
editions that exploit to the limit the full potential of the digital 
medium, imagining resources conceived as digital objects 

from the start. The current �agship project of the Voltaire 
Foundation is to build Digital Voltaire, conceived as an online 
edition of Voltaire�s complete writings that will stand as the 
de�nitive (though evolving) edition of reference to this writer�s 
works.

Over the last twenty years, there has been signi�cant 
investment in the digitisation of texts; the results have been 
exciting, but uneven. Digitisation has not always been of high 
quality, and some databases have not lasted. Sustainability is 
a huge question, for funders and for researchers. In the UK, 
funding bodies also increasingly demand that the projects 
they support should be available with Open Access (OA) � 
a reasonable demand, but one that is in direct con�ict with 
their other core demand, for sustainability. The best research 
requires high-quality databases, and these require large 
resources. Aside from the obvious question �Who pays?�, there 
is another equally critical question: �Who curates our digital 
resources?� It may be libraries (like the BnF), or commercial 
publishers (like Gale), or university research groups, or any 
combination of these. We need to devise interesting questions 
to put to the resources that are currently available, and we 
need to insist that those who curate our digital resources are 
not too easily satis�ed with the status quo. Digital Humanities 
methodologies have the capacity to change radically our �eld 
of research, and we need to have the intellectual ambition to 
build the digital resources capable of achieving that goal.

https://www.oxfordscholarlyeditions.com
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if the �gure of Antonio Nariæo a tangible connection between 
the revolutionary processes in Europe and Latin America, all of 
it to try to understand what wass the true scope of the Spanish 
translation of the rights of man in 1794. These are some of the 
questions that this presentation tried to answer.
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'UNDER A WISE PRINCE IT IS NOT A CRIME 
TO POINT OUT THE DEFECTS OF CERTAIN 
LAWS': POLITICAL ECONOMY  
AND FREEDOM OF SPEECH  
IN ENLIGHTENMENT VENICE

This research relates to the role played by political economy in 
rede�ning the boundaries of political debate in Enlightenment 
Venice. It focuses on how the epistemological status of this 
discipline, and especially its normative value, were interpreted, 
and therefore examines in what terms political economy � as 
a discourse that associated its peculiar persuasive capacity with 
the fact of investigating objective mechanisms � was seen as 
a means to orient, in�uence and shape the decisions of the 
legislator. In close connection with this, it analyses the way in 
which reformers who did not belong to the patriciate justi�ed their 
right to intervene in economic discussions, that is, how they were 
able to carve out a space in which to enjoy regulated freedom of 
speech. In considering the rhetorical codes they adopted, special 
attention is given to the paradigm of the �Spirit of Legislation� 
developed within the SociØtØ AcadØmique de Berne. This in fact 
made it possible to conceptualise a phenomenology of reform 
which, while not calling the Venetian constitutional structure into 
question, granted a speci�c role to economic experts.
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